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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMBIA 



CITIZEN'S FOR -RESPONSIBILITY AND, 
ETHICS IN WASHINGTON, 

Plaintiff, 



V. 



UNITED STATES DEPARTMENT OF 
JUSTICE, 



Defendant . 



Civil Action No* l:05-cv-02078 



{) 



<^ 



DECLARATION OF JAMES M. KOVAKAS 

I, James M, Kovakas, make the following declaration under 
penalty of perjury. 

1. I am Attorney- In-Charge of the Freedom of Information - 
and Privacy Acts CFOI/PA) Office, Civil Division, Department of 
Justice. The FOI/PA Office responds to FOI/PA requests for 
records of- the Civil Division, Department of Justice, made under 
the Freedom of Information Act (FOIA) , 5 U,S,C. §552 (1994), as 
amended by the Electronic Freedom of Information Act Amendments 
of 1996, 5 U.S.C.A. §552, and/or the Privacy Act (PA), 5 U.S.C. 
§552a (1994), Pursuant to Civil Division Directive No, 137-80, I 
am authorized to exercise the authority of the Assistant Attorney 
General, Civil Division, to ■ deny requests for records under 
5 U.S-C. §§ 552. and 552a- My official duties include the 
supervision, of all processing of such requests for Civil Division 
records. Pursuant to my duties I am familiar with the 
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adiuinistrative procedures used in the processing of record 
requests under the FOIA at the Department of Justice. My 
knowledge of the processing of Crew's request which is at i 



ssue 



in this case results from my personal review of the documents as 
well as information obtained in my official capacity. In the 
event that I am called as a witness / I could competently testify 
to the facts contained in this declaration. 

Administrative Processing of Request 

2- By letter dated June 28; 2005; CREW requested ''all 
records relating in ariy way to th6 governrnent ' s proposed" penalty 
in United States of America y. Philip Morris, Inc. r et al . , Civil 
Action No, 99-2496(GK) (D.D.C.)." A copy of this letter is 
attached as Exhibit A. 

3, By letter dated June 7, 2005, I granted CREW s .request' s 
request for expedited processing but denied its request for a 

.waiver of the processing fees. I further advised CREW that 
because of the ^'iinusual circumstances^' of- the large volume of 
records which must be gathered and reviewed, the 'Civil Division 
could not meet the time limits prescribed in 5 U-S,C, 
§552(6) (A) (ii) and provided CREW with the opportunity to either 
limit the scope of the request so it might be processed within 
the prescribed time limits or arrange an alternate time frame to 
process the- records, 'A copy of this letter is attached as 
Exhibit B . 

t 

4. By letter dated July 11, 2005 CREW appealed my denial of 
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its request for a fee waiver. A copy of the letter is attached 
as Exhibit C. . ■ 

5 . The Civil Division received no response to its request 
that/ as set forth in 5 U.S,C, §552(6) (A) > the- requester work 
with the agency t:o determine scope and a time frame for response 
to the request. 

6. By letter dated January 23, 2006 the Office of . 
Information and Privacy acted upon CREW s fee waiver appeal and 
upheld the Civil Division's denial, A copy* of this letter is 
attached as Exhibit D,. 

7. On October 24, 2005, plaintiff filed suit. As' a result 
of discussions between plaintiff and defendant's counsel, -on 
January's, 2006 plaintiff narrowed its request. By letter dated 
March 8, 2006, I advised plaintiff that search fees for documents 
responsive to the modified request will likely exceed $90,000,00 

r 

and requested a partial payment before continuing with the 
processing of its request, I also denied .plaintiff a waiver of 
these search fees'' for the reason in my letter. A copy of my- 
March 8, 2005 letter is attached as Exhibit E, 

Scope of Search 

8. CREW'S request was for all documents pertaining to the 
proposed penalty in US v, Philip Morfis from January 1, 2001 to 
the present. A special group of attorneys and support staff 
within the Civil Division (Tobacco Litigation Team) was 
established to litigate this .case. The Tobacco Litigation Team 
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(TLT) headed by Director Sharon Eubanks generated millions of 
pages of documents relating to the remedy phase of the litigation 
beginning in 2001. Reading the request broadly, as departmental 
regulations recommend, virtually every document generated during 
this time frame would ^^relate to" the remedy phase. Even 
assuming that, CREW is not requesting copies of filed pleadings, 
this would include every draft pleading, every internal 
communication among approximately 35 attorneys and some 200 
supporting staff members concerning the filing' of pleadings, as 
well as research. 

9.- The FOIA Office, Civil Division, consulted the TLT 
Director Sharon Eubanks who was involved in and ultimately 
responsible for the case and requested that she advise us 
regarding the scope of documents responsive to the request » She 
advised us that to collect every document that every TLT attorney 
and support staff member generated in preparing for this trial' 
would be time-consuming and yield hundreds of thousands of pages ' 
of. attorney, work^ product alone. Intermingled with substantive 
discussions of what remedies the government would propose are 
many documents which would ^'relate" to. the proposed penalty but 
which are non- substantive or procedural in nature* If the search 
were to including all documents ^'relating in any way" to the 
government's proposed penalty such as pleadings, draft pleadings, 
and non-siibstantive documents mentioning the word ^^penalty" or 
"remedy, ^^ the result would likely be millions, of pages. 
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10, In responding promptly to the request; it was 
unreasonable to begin searching for every document from 2 01 
relating in any way to the proposed penalty. However, the Civil 
Division had granted expedited processing based upon the media 
interest in recent developments relating to the penalty phase. 
Moreover, CREW also specifically requested a subset of records 
'"discussing, mentioning, or referring in any way to the 
government's decision to reduce the penalties it is seeking 
against the tobacco industry from $130 billion to $10 billion." 
Further; the request focuses on internal departmental 
predecisional communications and communications from outside 
soxrrces {the government's witnesses) prior to the government's* 
final, position. on remedies, 

11, For these reasons, and in an effort to respond 
promptly, the Director identified a smaller pool of documents 
dating from May of 2 005 relating to the remedies sought by the 
government^ and/or to alleged changes in the government's 
position on remedies, 

12, These documents were also requested by the Office of 
Professional Responsibility (OPR) , in its investigation into 
allegations of professional misconduct arising in connection with 

the tobacco case . 

13 . Because of her personal involvement with and knowledge 
of the documents prepared in the tobacco case as well as those 
documents compiled in response to the OPR inquiry, Ms. Eubanks 
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advised us that the non-public responsive documents consisted of 
internal department memoranda and email communications which 
discussed > analyzed, commented upon, and recommended a proposed 
remedy in the .litigation. 

14. This office reviewed a memorandum dated May 30, 2005 
from Sharon Eubanks and Stephen Brody to the Associate Attorney 
General and related documents in which the directors analyze 
differing views concerning the major components of- the smoking 
cessation proposed remedy and seek authorization for the precise 
remedies the trial team would seek in closing arguments scheduled 
for early June 2005. I determined that these records in their 
entireties reflected the deliberative process and work product of 
agency attorneys and were exempt pursuant to the FOIA^ 5 U.S.C. 
§552 (b) (5) . ' 

15 . Based upon this review and the scope of the inquiry 
into penalty amoionts,- I determined that the remaining- documents 
responsive to the request (the work of attorneys litigating the 
tobacco case) would also likely be exempt for the same reasons. 

16. By letter dated July 11; 2005, CREW appealed my July 7, 
2005 fee waiver denial. As part of its review of the Civil 
Division's fee waiver denial, the Office of Information and 
Privacy wanted to be sure that the Civil Division had reviewed a 
sufficient number of records upon which to base. its conclusion 
that the records responsive- to the request were either non- 

* ■ 

substantive and of no interest to anyone or were exempt under the 
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FOIA arid could not be disclosed. 

17. In its July 11, 2005 letter, CREW appealed the Civil 
Division's denial of its request but offered no further guidance 
on the potential, narrowing, of • the request to yield a smaller 
number of documents- Without, further response from CREW, this 
office undertook another expanded search, ■ 

18. Co-Director of . the TLT, Stephen Brody, provided this 
office with copies of documents relating to the testimony of key 
witnesses Messrs. Bazerman and Ericksen and communications 
relating to the changes' in the government ''s position on remedies 
from April of 2 005 through the date of the government's oral 
argument in early June of 2005. . 

19. -K detailed review of these documents consisting of over 
500 pages revealed that all were exempt pursuant to 5 U.S,C. 

* 

§552 (b) (5), These documents were also included -among the 
documents provided to OPR and are therefore exempt pursuant to 5 
U.S.C. §552 (b) (7) (A) . 

20. I declare, "under penalty of perjury, that the foregoing 



is t-rue and correct. 
Executed on this 



VTJ^ 



day of March, 2006. 




'h-uz<£^ 



/// 




Jajnes M, Kovakas 

Attorney- In-Charge 

FOI/PA Office, Civil Division 

Department of Justice 
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FOTA REQUEST 

James M. Kovakas 

Freedom of In form ari on/Privacy Act Officer 

Civil Division •'. • - • . . • ^ ' 

• *. 
DcpartmentofJu5tice ;.;. *v* i 

Room 7304 

20 Massachusetts Avenue, N.W. 

Washington. D.C. 20530-0001 . 

BV FAX: 202-616-8202 

Dear IVlr. Kovakas; 

Chizens for Responsibility and Elhics in Washington CCREW) makes this 
request for records, regardless of foiinat, medium, or physical characteristics, and ^ 
including electronic records and infomiatioa.. pxirsuant to the Freedom of Information Act 
("FOIA"), 5 U.S-C. §552; et seq. and U.S. -Department of Justice regulations, 28 CER 
Pan 16. 

This request is for any all records relating in any way to the government's 
proposed penalty in United States of Arn.erica v. Philip Morris, Inc.. et ai., CivO Action 
No. 99-2496 (GK) (D.D.CO (hereinafter "tobacco lawsuiL"-)' Specifically, CREW seeks 
all memoranda, communications and records of any kind and from aiiy source, regardless 
of format, medium, or physical characteristics, from January I, 2001. to the present, 
discussing or mentioning in any way any penalty that the U.S, Department of Justice, on 
behalf of the plaintiff United States of America, can, roay, should or will propose In the 
above-referenced htigation. This request includes, but is noi limited to, records 
discussing, mentioning, or referring in. any way to tlie government's decision to reduce 
the penalties it is seeking against the tobacco industry from SI 30 billion to 510 billion. 
CREW also seeks all records relating in any way to any offer of settlement in tlie tobacco 
lawsuit "from any source whatsoever, including, but not limited to, Philip Morris, Inc., 
RX Reynolds Tobacco Co., Brown & Williamson Tobacco Corp., Lorillard Tobacco Co., 
Inc., Liggett Qroup, Inc., American Tobacco Co., Philip Monris Companies, RC, British 
American Tobacco, PX.C., British American Tobacco, Ltd., Philip Morris Companies, 
BATP.C.C- & BAT Investments, the Council for Tobacco Research -U.S,A., Inc, and 
Hie Tobacco Institute. Inc. 

We seek records of any and all klrid, including electronic records, audiotapes, 
videotapes, and photographs. Our request includes any telephone messages, voice mail 

11 DuPont Circle, N.V\r., 2nd Floor * Washington, D.C. 2Q036 

(o) 202,588.5565 (c) 202.841.5096 
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messages, daily agenda and calendars, infonnation about scheduled meetings ajid/or 
discussions, whether in-person or over the telephone, agendas for those meetings and/or 
discussions^ participants included i.n th.ose meetings and/or discussio^nsj minutes of any 
such meetings and/or discussions, the topics discussed at those meetings and/or 
discussions, e-mail regarding meetings and/or discussions^ e-rnai! or facsimiles sent as a 
result of those meetings and/or discussions, and transcripts or notes of any 5Ui:h meetings 
and/or discussions. 

If it is your position that any portion of the requested records is exempt from 
disclosure, CREW requests that yon provide it -with an index of those documents as 
required under Vaughn v. Rosen, 484 F.2d 820 (D.C, Cir, 19731 cert, denied , 415 U.S. 
977 (1972). As you are aware, a Vaughn index must describe each document claimed as 
exempt with sufficient speciJ5city "to permit a reasoned judgment as to -whether the 
material is actually exempt under FOIA," Founding Church of Sdentology v. Bell. 603 
F.2d 945, 949 (D.C Cir, 1979). Moreover, the VaTi phn index must "describe each 
document or portion thereof withheld, and for each withholding it must discuss the 
consequences of supphing the sought-after informatioo,** King v. U>S. Deo't of Jugrice, 
830 F.2d210, 223-24 (D.C, Cir. 1987) (emphasis added). Further, "the withholding 
agency must supply *a relatively detailed justification, specifically identi^irtg the reasoa? 
why apaiticular exemption is relevant and conrelating those claims with the particular 
part of a withheld document to which they apply.*'*'" Id. at 224 (citing Mead Data Central 
v,U.S. Den^tofthe Air Force, 566 J2d 242, 251 (D.C Cir.. 1977). 

Tn the event that some portions of the requested records are properly exempt from 
disclosure, please disclose any reasonably segregablc non-exempt portions of the 
requested records. See 5 U.S.C. §552(b). If it is your position that a document contains 
non-exempt segments^ but that those non-exempt segments are so dispersed throughout 
the docxament as to make segregation impossible, please state what portion of the 
dccimiCTt is non-exempt, and how the material is dispersed throughout the document 
Mead Data Central 566 F.2d at 261. Claims of nonsegregability must be made with the 
same degree of detail as required for claims of exemptions in a Vaughn index. If a * 
request is denied in whole, please state specifically that it is not reasonable to segregate 
portions of the record for release. 

Request far Expedition 

- Pursuant to 5 U.S.C. §552(a)(6)(E)(I) and Department of Justice regulations, 28 
CFR Part 16. CREW requests that the Department of Justice expedite the processing of 
this request in light of the compelling need for the requested information. CREW is a 
.non-profit corporation engaged primarily in disseminating information it gathers "from a 
variety of sources, including the Freedom of J&ifomiaticn Act, and seeks the info.rmation 
requested in this FOIA request for the express purpose of disseminating it to the public, 
CREW*s website, www.citizensforethIcs.org. contains numerous examples of its efforts. 
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including a link to a site, prepared by CREW, that details the many acti^dties of Jack 
Abramofi; a Washington iaws'cr and lobbyist currently under criminal investigation, and 
the many powerful individuals linked to Abramoff through such things as campaign 
contributions, CJREW recently pnhiishedzi^poiUAddicred to Porn: Haw Members of 
Congress Benefit fiom Pornography, that details the campaign contributions that 
members of Congress had received j&om corporations involved in pornography. It is 
CREW'S hope that by disseminating this type of informatipn, the public will be better 
able to evaluate the actions of our public officials and will have a more effective voi.ce, 
including in the voting booth. 

There is a particular urgency in infcrming the public about the circiomstances 
surrounding the Department of Justice's proposed penalties in the tobacco lawsuit News 
reports have suggested that the proposed penalty was the product of improper political 
influence brought to hear on the government's trial team of career lawyers and that these 
influences included improper attempts to have government wimesses alter their trial 
testimony. The public, as well a? the court that is considwing this matter, has a need to 
know the true facts underiying the government's proposed penalties. Accordingly, 
CREW requests that this request be expedited. 

Fee Waiver Rcqii est 

In accordance with 5 U-S,C. §552(a)(4)(A)(iii), CREW requests a waiver of fees 
associated v/ith processing this request for records. The subject of this request concenijs 
the operations of the federal government and the disclosures will likely contribute to a 
better understanding of relevant government procedures by CREW and the general public 
in a significant way. Moreover, the request is primarily and fundamentally for non- 
commercial purposes, 5 U.S.C. §552(a)(4)(A}(iii). See , e.g,. McClellan Ecological v. 
■Carlnccl 835 F,2d 1282:1285 (9"' Cir. 1987). Specifically, these records are likely to 
contribute to the public's understanding of the individuals and organizations that 
influence or attempt to influence the litigating position of the United States of America hfi 
a lawsuit of major and far-reaching consequences, 

CREW is a non-profit corporatioii, organized under section 501(c)(3) of the 
Internal Revenue oodc. CREW is committed tp the protection of the citizen^s right to be 
aware of the activities of government officials and to ensuring the integrity of those 
officials. CREW is dedicated to empowering citizens to have an influential voice in 
government decisions and in the government decision-making process. CREW uses a 
combination of research* litigation, and advocacy to advance its mission. The release of 
information garnered' through this request is not in CREW's financial interest: CREW 
will analyze the information responsive to this request, and will likely share its analysis 
with the public, cither through memorandums, reports or press releases. 

Under these *circ;2mstances, CREW fully satisfied the criteria for a fee waiver. 
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Tf you have any questions about this request or foresee any problems in releasing 
&l]y the requested records on an expedited basis, please call either Anne Wdsrnann or 
Melanie Sloan at (202) 588-5565. Also, if CREW s request for a fee waiver is not 
granted in Kill, please contact our office immediately upon making such determination. 
Please seed the requested documents to Anne Weisniann, Citizens for Responsibility and 
Ethics in Washington, 1 1 Dupont Circle, N-W., 2"" Floor, Washington, D.C. 20036. 



Sincerely, 





E L. WEISMAI^ 
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U.S. Hepartment of Justice . 

Civil Division 



Washington, D,C, 20530 
JiyiK:jk::145-FOI-3394 July 7, 2005 

Anne L, Weismann, Esq. 

CREW 

11 Dupont Circle, N.W., 2^^^ Floor 

Washington, D.C. 20036 

Dear Ms. Weismann: 

This letter is in response to your June 28, 2 005 reqiaest, 
made pursuant to the Freedom of Information Act (FOIA) ,5 U.S.C, 
§552, for conies of all documents pertaining to the proposed 
penalty in U.S. v. Philip Morris USA, et al . , No, 99-CV-2496-GK, 
from January 1, 2001 to the present, We received your request in 
this office on June 28, 2005 and assigned control number 145-FOI- 
8394 to your request. 

In your letter you also requested expedited review of your 
request because you anticipate that documents responsive to your 
request will provide ^Hnformation essential to news gathering and 
public policy issues.'' 

We reviewed vour request- under departmental regulations and 
have granted your request to expedite processing ^ pursuant to 28 
CFR 16.5(d) (1) (ii) . ' . . 

In your letter you also requested a waiver of the fees for 
the processing your request. After careful review, I have ^ . 
determined that a fee waiver is not appropriate. My denial is 
based upon analysis of your request and the application of 
criteria for fee waivers set out at 28 CFR R §16,ll(k) . 

A fee waiver may be granted when disclosure "is likely to 
contribute significantly to public understanding of the 
operations or activities of the government." I considered the 
following three criteria in determining whether a fee waiver 
would be justified. The three criteria are: {!> Does the record 
concern the operations and activities of the government? (2) If 
the record concerns the operations or activities of the 
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government, is ics disclosure likely to coutribute to public 
understanding of these operations and. act^/ities? (3) If there is 
likely to be a contribution to public understanding , will that 
contribution be significant? 

The government activity at issue in this instance is the 
government's prosecution of the tobacco litigation. We have 
reviewed a portion of the documents responsive to your request 
and except for documents filed as -part of the public court record 
or otherwise in the public domain, the documents responsive to 
your request are internal Civil Division and department memoranda 
and electronic commup-ications • discussing., analysing, commenting 
upon, and recommending a proposed remedy in the litigation. As 
such these records reflect the deliberative process and work 
product of agency attorneys and are not subject to disclosure 
under the FOIA. Additionally, release of these records cannot be 
made at this time, because such release would interfere with 
ongoing law enforcement proceeding[s . Because these documents 
cannot be released, the public's understanding will not be 
enhanced either quantitatively or qualitatively* Accordingly, a 
waiver of .fees is therefore not appropriate under 2 8 CFR 
§16.11(k) (!) (2) . 

If, as we proceed with the processing of this reqpjest/ we 
determine that records can be released, we will reevaluate pur 
determination at that time. We estimate the search fees will 
likely exceed $25.00 and in fact may be considerably more than 
that. Please advise me if you are willing to incur fees 
associated with the processing of your request and specify ah 
amount, you are willing to expend for fees.. 

- * 

We have undertaken a preliminary search for records 
responsive to your request. Your request is broadly worded to 
include records relating ^'in any way to the government's proposed 
penalty" in the tobacco litigation. In prosecuting the tobacco • 
litigation, the Civil Division generated a large volume of 
records relating to the remedy phase of this litigation, 'These 
records, must be gathered and reviewed. ^ Due to .the need to search 
for, collect, and review this volume of records, I have 
detexrnined that "unusual circumstances'' pursuant to 5 UiS.C. 
§552{B) (iii) {II) exist. • ■ ' 

Because of these, ''unusual circumstances,'' I am notifying you 
that we cannot meet the time limits prescribed in 5 U.S. C. 
§552 (6) (A) (ii) , Accordingly, we are providing you with the 
opportunity to either limit, the scope of your request so that it 
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tuight be processed ^-^^iuhin the prescribed time limits or arrange 
an alternate time frame to process these ^^scords . 



Please contact me at (202) 514-3319 to discuss these 
arrangements v/ith you. 

You may appeal my- determination regarding your request for a 
fee waiver* by writing within 60 working days of the receipt of 
this letter to Co-Director, Office of Information and Privacy, 
Suite 570, FLAG Bldg., United States Department of Justice, 
Washington, D.C. 20530, Both the letter appealing the decision 
and the envelope should be clearly marked "FOIA APPEAL." 

Thereafter, judicial review would be available in the U.S. 
District Court in the district in which you reside or have your 
principal place of business ox in the United States District 
Court for the District of Columbia. 

Sincerely, . ' 



•^\£ \ '^ Oft-ge^ '^« Kooc- 




James M. Kovakas 

Attorney In Charge 

FOI/PA Unit, Civil Division 
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U.S. Department of Justice 



Office of Infonnatioxi and Privacy 



Telephone: (202) 514-3642 Washingcon, D.C 20530 

JUL 2 8 2005 



Ms. Anne L. Weismann 

Citizens for Responsibility and Ethics in Washington 

1 1 DuPont Circle NW., 2nd Floor 
Washington, DC 20036 

Re: Your letter of July 11 , 2005 
Dear Ms. Weismann: _ 

r 

This is to advise you that your administrative appeal from the action of the Civil Division on 
your request for infoimation from the files of the Department of Justice was received by this OfBce on 
July 22, 2005. . 

The Office of Information and iPrivacy, which has the responsibility of adjudicating such 
appeals, has a substantial backlog of pending appeals received prior to yours. In an attempt to afford 
each appellant equal and impartial treatment, we have adopted a general practice of assigning appeals 
in the approximate order of receipt Your appeal has been assigned number 05-2367. Please mention 
this nxmiber in any future correspondence to this Office regarding this matter. 

We will notify you of the decision on your appeal as soon as we can. The necessity of this 
delay is regretted and your continuing courtesy is appreciated. 

Sincerely, 





» 




Priscilla Jones 




^< 


Chief, Administrative Staff 

• 


CO ZT- 


* 



; )V 
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citizens for responsibility 
and ethics iii Washington 




July 11, 2005 



Co-Director 

Office of InfoimatiQE and Privacy 
Suite 570. FLAG Building 
United States Department of Justice 
Washington, D.C. 20530 



Re: Freedom of Information Act Appeal 




caM^^ 




OFFICE OF iNFORMATION 
AND PRIVACY 

JUL 2 2 2005 

RECEIVED 



n 



Dear Sir/Madam: 

By letter dated My 7, 2005, Jan^es-^ J^£^a^,:Attqmey^In Charge, FOI/PA Unit, Civil 

Division, U,S- I).epartnient of Justice .^^T3©J'^),'advised ©tizens foriResBonsibility and Ethics m 

' Washington ("CREW) that our request for a fee waiver for o ur Freedom of Information Act 
' "- "- -•" -^/^^ 1 r. J i-tTiT7TTn 1 1^ 4.T,«+ :„;f;r,T ^«+^nniiiation 



oroposea'x>efaalt^.inTtte';^at.:s v. W Harri^^Igi,'et al...l^o. 35-Cy-2496 (QJC), In, , ^^ 
accordance v$j|i,^; §j^ tiptors set lortLirL^,y^,C,ij,^ j Aa^i4)(A;),a^^^ CpW^^eguested a ^ 
wmver of fee's assbciaied vrith processing this request for re&^ 

'". 'dRE)V satisfies -j^illy th? requirements io<|^ a.fe.e waiyer, .There iias_ been ^de public 
attpntiongive]a,J&'iiie goverimient's prop.Ue^.'^BSSlX.???^^.:"^^®^^'^-^^ "^^ the pfodyct . of 'improper 
poUtical'influence brou^t to bear on the go verriiiient's 'trial team of career lawyers and 
government witnesses. As ej^lained in our request, the subject of this request concerns the 
operations of the federal government and the disclosure will likely contribute significantly to a. 
better^nnderstanding of the individuals .and organizations that, influenced, or attempted \q. 
inilueW the litigating positiqn of the United^Stat^.'in alawsuit of major and far-reaching 
consequences. 



[^aniiot bfc.p&d;-.^t:%:^x6^tio^'.o^^^ . 

ones that" are already m^ie pubUc dom£im. DO J therefore concluded that because these 
documents cannot be, rele^^ed, ':ae;publi,c;s,underst^dm^ not be enhanced either 
q^Ltoel^fXilSig^e^^^^^ and that Cp^:s,requ?.^t;oj,fee^.^^^^^ . ,. 



= .;.• . • rll-DuPontCireleyN.W.,<i^nd-Fiooc.;'.;Washrntgtoni-:D.GUi2Q.036: -''l ..• i./Ji.-: i- 



L • • 
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DOJ's initial fee determination is wrong as a matter of law. As at least one court has 
found, DOJ's approach here would "invert -flie burden of proof and foist upon [the requester] a 
burden that is not provided under the FOIA." Project on Military Procurement v. Dep't of the 
Navv,710F.Supp. 362,367(p.D.C. 1989). the law, however, is clear - it is the government, 
not the requester, that bears the burden of demonstrating the propriety of its withholdings. Id- To 
require the requester to instead bear that burden, before the agency has even completed its review 
of the responsive documents, much less withheld material under a claim of exemption, would be 
contrary to the statutory scheme and common sense. At this pouat, with no knowledge about 
what the universe of responsive documents is, CREW is simply not m a position, legally or 
factually, to refute DOJ's speculative claim that ail of the documents CREW requests would be 
exempt firom disclosure, save those already in the public domain. 

This conclusion is reinforced by DOJ's concession that its mitial determination on 
CREW'S request for a fee waiver is based on a review of only a "portion" of responsive 
documents. Letterof My7, 2005, to CREW&om JamesK^Kovakas. That DO J contemplates 
asserting exemptions over all of the non-public material based on a "nonexistent" record of 
review and decision, Project on Military Procurement 711 F.Supp, at 367, underlines the 
premature and faulty conclxision DOJ has reached to date on CREW's fee waiver request. 

From its initial fee determination, DOJ appears to concede that CREW has met the other 
criteria for a fee waiver. As a non-profit corporation, organized under section 501(c)(3) of the 
Internal Revenue code, CREW is committed to the protection of the citizen's right to be aware of 
die activities of government officials and to ensuring the integrity of those officials. CREW is 
dedicated to empowering citizens to have an mfluential voice in government decisions and in the 
governmental decision-making process. CREW uses a combination of research, litigation, and 
advocacy to advance is mission. The release of information garnered through this request is not 
in CREW'S financial interest. CREW will analyze the information responsive to this request, 
and will share its analysis with the public, either through memoranda or reports. As a review of 
CREW'S website - www. citizensforethics.org - illustrates, CREW has an established history of 
using the Freedom of Information Act for these purposes. 

Under these circumstances, CREW satisfies fully the criteria for a fee waiver and, 
accordmgly, DOJ's initial determination to deny CREW a fee waiver must be reversed. ' 



Sincerely, 




ANNE L WEISMANN 
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U,S. Department of Justice 

Office of Infonnation and Privacy 




Telephone: (202) 514-3642 Washington, D,C 20530 



ADVANCE COPY BY FAX JAN 2 3 2005 " 

Anne L. Weismami, Esq. 
Citizens for Responsibility 

and Ethics in Washington 
Second Floor '* ' R^- Appeal No, 05-2367 

11 Dupont Circle, NW, Request No, 01 45-FOIA-83 94 

Washington, DC 20036 MAPJGM 

Dear Ms. Weismann: 

You appealed on behalf of Citizens for Responsibility and Ethics in Washington (CREW) 
firom the fee waiver determination made by the Civil Division with regard to your organization's 
request for access to records concerning the government's proposed penalty in United States v. 
Philin Morris USA, et al.. No. 99-2496 (D.D.CO, "of any kiiid and from* any source, regardless of 
format," and including records related "in any way to any offer of settlement" from thirteen 
enumerated companies aad histitutions. (CREW request dated June.2S, 2005, ^f 2 at L) 

As yon know, the statutory standard for evaluating fee waiver requests provides that fees 
shall be waived or reduced "if disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understandiag of the operations or activities *of the 
government and is not primarily in the cormnercial interest of the requester." 5 U,S,C. 
§ 552(a)(4)(A)(iii) (2000), In determining whether you have satisfied this statutory standard, we 
considered the six factors set out in the Department of Justice regulation that puts this statutory 
standard mto effect. See 28 CJ.R. § 16Jl(k) (2005), 

In support of your appeal you state that there has been wide public attention to the 
govemmenf s proposed penalty and seemingly question whether the penalty was a result of 
impropei: political influence. You also state that your request concerns the operations of the 
federal government and that "disclosure wiU likely contribute significantly to a better 
understandiag of the individuals and organizations that influenced, or attempted to influence, the 
Htigating position of the United States;" (CREW appeal dated July 11, 2005, ^ 3 at 1.) You 
further state that CREW is a nonprofit corporation organized under section 501(c)(3) of the 
Internal Revenue Code and that CREW is committed to "protection of citizen rights to be aware 
of the activities of government officials," to "ensuring the integrity of those ofBcials," and to 
"empowering citizens to have an influential voice in government decisions," (CREW appeal 
dated July 1 1, 2005, p at 2.) Your letter of appeal also describes the methods by which CREW 
advances its mission and advises that this request is not in its financial interest. And your letter 
asserts that CREW will analyze the information that it receives and will share that analysis with 
the pubhc, , - • 
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With regard to the CivU Division's response to CREW of July 1, 2005, advising you of its 
fee waiver deteiminatioii, you appear to have misconstrued that response inasmuch as you 
concluded that the Civil Division had "speculative[ly] claim[ed]" that dl records responsive to 
CKEWs request were exempt firom disclosure (with the exception of those ateady in the public 
domain), thus resulting in a "premature and feulty" fee waiver detennination. (CREW appeal 
dated My 1 1, 2005, \*i 1-2, at 2.) This Office regards that letter as a partial fee waiver 
determination limited to the records found as a result of the Civil Division's preliminary search 
(of approximately three hours). (See Civil Division response dated June 7, 2005, %l at 2.) 

Your conclusion that the Civil Division's fee waiver determination encompasses all 
responsive records is at odds with the Civil Division's explanation to you that ^'if, as we proceed 
with the processing we determine that records can be released" it would evaluate those records 
for fee waiver purposes. (li If 2 at 2.) Likewise, your reading of the Civil Division's letter gives 
no effect to Civil Division's statement that it "reviewed a portion of the documents responsive to 
your request." ( Id, If 1 at 2.) WMle the Civil Division's letter ultimately finds that a 'Vaiver of - 
fees is therefore not appropriate," a reading of that seiitence, m conjunction with the entire 
paragraph in which it is located, makes it clear that all references to "these records" hi that 
paiagrapli are made with regard to only a portion of the records responsive to your request. It is 
"these records/' therefore, that are the subject of this response. 

While I understand that there is some hkelihood that records similar to those abready 
located wiU be found among the records that have yet to be reviewed, until that review is 
completed, and a fee waiver determination is made by the Civil Division for that portion of 
records, this Office cannot (nor can the Civil Division) predict what that result might be. • 

It also appears that you have misconstrued the meaning of at least a portion the 
statutory fee waiver standard. The language of the fee waiver standard speaks to whether 
"disclosure" of the requested mformation would likely contribute to the public's understanding of 
government operations. If the Civil Division were to simply award a fee waiver to CREW based 
upon the existence of responsive records, without taking into account which of those records 
would likely be "disclosed," its action would not comport with the directive of the fee waiver 
■ provision that the pubHc interest requirement be met through'"disclosure of the information." 
5 U,S.C. § 552(a)(4)(A)(iii); see also, e.g.. VanFripp v. Parks, No. 97-0159, slip op. at 10 
(D.D.C. Mar. 16, 2000) (stating that "reviewing agencies and court should consider . . . whether 
the disclosable portions of requested information are meaningfully ioformative in relation to the 
subject matter requested" (citing agency's fee waiver regulation)). , 

You seeroingly would have had the Civil Division, and now this Office, find (or, to use . 
your own words, "speculatively claim") that aU of the records responsive to- your request 
"satisffy] fully the criteria for a fee waiver" as you have stated in your appeal. Such a position 
not only is inconsistent witii the wording of the statute as explained above, as it would have been 
made without an assessment of the nature of the mformation likely to be disclosed, but it also 
would place the agency in the untenable position of potentially being unable to recoup fees to 



X .VJ- 
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which it might otherwise be entitled.^ The majority of courts that have addressed this issue have 
concluded diat until a fee waiver determination has been made and (if a fiill fee waiver is not 
granted) the requester has agreed to pay all the assessable fees, the request is not yet ripe for 
processing because that has been no compliance vrith the fee requirements of the FOLA.. 

With regard to those records that aheady have been located and reviewed, this Office has 
concluded that the fee waiver determination made by the Civil Division was correct In reaching 
this decision on your appeal, the six factors referenced above were analyzed as they apply to 
CREWs request It is apparent that many of these records concern the operations or activities of 
the federal government (fee waiver factor one) and that CREWs interest in tiae records do not 
appear to be primarily commercial (fee waiver factors five and six). Further, you have provided 
some support for CEEWs mtention to analyze the records that it receives and that that analysis 
will be shared with the public through various methods (factor three). Your request, however, 
fails to satisfy the remaining factors. As you are aware, the requester bears the initial burden of 
demonstratmg that it is entitled to a fee waiver. 

The releasable records that have been identified thus far consist of records that are part of 
the public court record in the tobacco litigation. A fee waiver is not appropriate for such records 
as the public understanding wiU not be significantly enhanced by release of mformation that is 
already available to the public (fee waiver factors two and four). See, e.g.. Judicial Watch. Inc. v. 
Deo^t of Justice. No. 03o093, 2004 WL 980826, at *18 (D.C. Cir. May 7, 2004) (finding "no 
basis to conclude that [plaintifi] is entitled to a blanket fee waiver" where plaintiff did not take 
issue with the r-easonableness of the district court's finding of the public availability of the 
documents already released; upholding the government's refusal to process additional documents. 
without payment of fees); Camev v. United States Dep't of Justice, 19 F3d 807, 815 (2d Cir. 
1994) (noting that "where records are readily firom other sources , . . fiuther disclosure by the 
agency will not significantly contribute to public understanding"); McClellan Ecological Seepage 
Sit»Tfltionv. Carlucci. 835 F.2d 1282, 1286 (9th Cir. 1987) (recognizing that new information has 
more potential to contribute to public understanding). 



^ If fee waivers were granted simply on the basis of the face of the request without an 
assessment of the records likely to be disclosed, and thereafter during the actual processing of the 
records it were determined that the requested records are properly exempt firom disclosure, the 
agency (having already granted a fee waiver) would be without recourse to demand payment 
This is fiirther so because Department of Justice regulations require — in accordance with the fee 
guidelines issued by the Office of Management and Budget - that when assessable fees exceed 
S25.00, the requester must commit to pay them in writing before tiie agency is obligated to 
process that request; in other words — no commitment, no obligation to process. While this 
procedure was created in part to give the requester some protection against fees without first 
receiving notification firom the agency and then agreeing to them, it could have an extraordinary 
impact on an agency's ability to collect fees if fee waivers, as you appear to suggest, were 
determined merely on the basis of the nature .of the request alone. 



' #■ ..f J-* 
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You emphasize La both your hiitial request and appeal, presumably to enhance CREW's 
claim that it is entitled to a fee waiver, that CREW is -a nonprofit corporation organized under 
section 501(c)(3} of the hitemal Revenue Service Code. While this statement is not disputed, it 
is irrelevant with regard to CREW's entitlement to a fee waiver. It is well settled that there is no 
automatic waiver of fees for nonprofit institutions. Further, you describe CREW's commitment 
to the "protection of the citizen rights to be aware of the activities of government officials and to 
ensuring the mtegrity of those officials," and that "CREW is dedicated to empowering citizens," 
(CREW request dated June 28, 2005, f 3 at 3.) Again, such characterizations address CREWs 
mission statement and not its qualifications under the statutory standard, and so they are not 
helpful to this Office in its evaluation of CREW's entitiement to a fee waiver. Accordingly, with 
regard to the records thus far located and reviewed by the Civil Division, your appeal is denied. 

While you have been provided with your full measure of statutory entitlement with regard 
to search time, yoiu: entitiement to one hundred pages of releasable records without cost has not 
yet been exhausted. " Given the wording of your request, however, it would appear that CREW is 
not interested in receiving the publicly available information that has been located to date. If this 
is incorrect please iofomi the Civil Division directly. You should understand, however, that 
because you have not been grauted a fee waiver at this time and because you have not radicated 
an amount that CREW is willing to pay in the absence of a fee waiver, no further action is 
required by the Civil Division beyond your statutory erititiements. See 5 U.S.C. § 552(a)(3); see 
also, e,g.. Venues v, IRS. No, 89-5136, slip op. at 2-3 (8th Cur. Oct 13, 1989) (explaining that 
agency is under no obhgation to produce material until either requester agrees to pay fee or fee- 
waiver is approved); Casadv.HHS, No..01-1911, 2003 U.S. Dist LEXIS 13007, at *18 (D,D.C. 
June 20, 2003) (recognizing that where fee waiver is denied, no action by agency is reqtiired until 
requester agrees to pay fee associated with request); Daniel v. United States Dep^t of Justice^ No, 
99-2423, slip op. at 2 (D.D.C. Mar. 30, 2001) (dismissing complaint for production of records 
where plaintiff had failed to pay fee after fee waiver was denied), summary affirmance granted, ' 
No. 010119, 2001 WL 1029156, at *1 (D.C. Cir, Aug. 28, 2001). The Civil Division previously 
had asked that you specify an amount of fees that you are wilHng to expend for this request To 
date you have not done so. Please be advised that should you dp so and if upon further 
processing by the Civil Division records are identified that are releasable and qnalify for a fee 
waiver, any money owed by CREW would be reduced commensurate with the amount of the fee 
waiver granted. 

With reference to the breadth of your request, I note that your request, as originally 
subroitted, sought records related' to any penalty with regard to the tobacco litigation, as well .as 
records related to any offer of settiement over a multi-year period. There was an enormous 
volume df potentially responsive records responsive to that request. I now have been informed 
that as a result of recent discussions between the parties^ the volume of records to be reviewed 
has been substantially reduced. 

While I would still suggest that you give consideration to agreeing to pay a particular 
amount of fees and mfoiming the Civil Division's FOIA Office of that amount in a letter, you • 
might also consider contaptiug that office, assuming such cotnmunications are viable, and asking 
that it provide you with an estimate of the fees needed to process your request as now modified. 
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If you choose the former, it woald allow the Civil Division to move forward with your request 
upon receipt of your coramitment letter. By choosing the- latter and after receiving the fee 
estimate, you may then give consideration to agreeing to pay the full amount estimated or a 
portion of it As previously mentioned, upon further processing of your request; if it is 
determined that records reviewed do qualify for a fee waiver, any money owed by CREW would 
be reduced commensurate with the amount of the fee waiver granted. 

Even though this Office is aware that you akeady have proceeded to litigation, agency 
regulations require that you be informed of your right to judicial review of this action in 
accordance with 5 U.S.C. § 552(a)(4)(B), 




Daniel L Metcalfe 
Director 
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U.S. Department of Justice 

Civil Division 



pyashi/igton, D.C 20530 
Jm:jk:145-FOI-8394 March 8, 2006 



Aiine 'L. Weismann, Esa. 
CREW . ' 

11 Dupont Circle, N.W., 2"^ Floor 
Washington, D.C. 20036 

. Dear Ms. Weismann: 

m.rio ^^^ "^^ ^"^ further response to your June 28, 2005 request 
made pursuant to the Freedom of Information Act (POIA) , 5^ S c 
nfn^V''°^ T'^^ °' ^^^ '^°^^"'e^ts pertaining to the . proposed " 

\^^7. """ • "• '"''''^ ''°""'" ^^^' et al., No. 99?C^!2496.GK 

from January 1, 2001 to the present. 

Your request subsequently became the subject o? the 
litigation titled CRBW v. a.S. Department o£ Justed I was ' 

70^^^''"''^"'"'^'°^ '^^'^ ^^'^''^ '^^ d^partLr that 
you have narrowed your request for records of the Civil Division 

^eco^ds^so^'Srb^^''"" '"^' '"; '^''^'"^ ^^-^^-^ descrSls"^^"- 
J^^aoras sought by your narrowed reauest: 

Dociments dealing with the ideutif icatioa and selection of 
remedies sought by the Department and any changes to particular 
remedies sought by the Department from January 2005 onward 
xhcluding records discussing, mentioning or referring in any way 
CO the govemmenfs decision to reduce the penalties it ^'s saeJc^'ng 
agaxnst the tobacco industry from $130 billion to $10 billion o- - 

the government's decision to ofrp-r (-«c.f--r,« ^ 

, . ■ et:ision no omer testimony from any witness 

during the remedies phase of trial in United states 'v. ohilin 
Morris v 



of^ thJZ T ^ subsequent review we have determined that aU 

ar^ Lc^urf ■-''°'r''^''^ responsive to your modified recuest 
an-onio ^"^ '^^ compilation of documents which are part of 

an ongoing investigation into congressional allegations 
concerning penalties proposed in the tobacco litigation and are 
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ex^mpu pursuant to 5 U.S.C. §552 (b) (7) (a) ^^^,^, ,, 

reviewed internal dapartment memoranda and ^■'^'^t^^°'}^^^y ' ^^ have 

communications refer^-^n^ -^ jnemo.anda ac^ electronic 

the penal., aouSrj;™"",.^°o tlS:;™?,?,"?^^'"" ^° ^^^"" 

*iuj.x_xng wnat the proposed ^emedv qHomt^ ^ 
.review „e detect... that tui ZZ^Tslt^t^^/TrTlT '° '"^^ 

are U^^XV .^.''^.^^ f.^lT''"^ r..,ons..^;:^^' 

tor a waiver of the fe^s for <Lbe' r,Ll^.,lT "^'"^ ^°" '^^'I"«='= 

careful review, i have det^^'nj/that fl^ "'""'^ '''^^"'- ""-""^ 
Wropriate. ,^ denial ie based upon analvIirT' " °°' 

operations or activities of f^ „!, ''^'^'"^'•^Sr .of the 
following three crs terx^ i^ deL?^ ""^"!-" " — i^-red the 
would be justified S: thrff J^t^;"^ '''''^"" " "^^ "^^"^^ 
concern the operations 'and activities of ^t'l ^'^ °°'^ '"^-^ ^"'=°^^ 
the record concerns the operations or °^^'.: .^°''^^^"'^-^^- ^2) If 
government, is its disclosurriikelv to ' . "^^ °- '"^^ 
understanding of these or^JZt^Z, ^. contribute to public 
likely to- be\ conSbuSon to olv ^^,^^^^*^--^ ^3) If there is 
contribution be significant? " understanding, will that 

The government activity at issue in hv,,- • 
government's prosecution of the tobacco 1 ,> ^^^^^^^^ ^^ the 
the government's decision to reduce the nenT'°"' ^^^^^^^-^'-^Y' 
tobacco industry from $130 bilUon to $1 n Sill ' "^^'^'' '^" ' 
government's decision to offer t^^^.° ^-°?^l^^°n °^ the 
the remedies phase of trial In ulT.77 '''°"' ^^ ^^^^^^= ^^^^^5 ' 

Theportion o? the docuL^ts responsive t'o" " ""'"'^ ^°^"'^- 
have reviewed in depth to date 2. ^7 '^^/""^ request that we 

attorneys discussing a proposed rLed^'"'^"'"^™"^'""^^^" --°-5 ' 
such,, these records refJec^the dllih '?■ ^^^^^^'^i^^' As • 
product of agency- attornev^ anJ f^^^^^^^*^^^^ process and work 
under the PoL Because^L ^ ''°' ^^^"^^^ ^° disclosure 
■are likely to be wo^p^oduc, ^Td^'^'^^^^^^^^ ^° ^^ identified 
the tobacco litigation they ar J tllT^T^ attorneys prosecuting 

same reason. Adlitionilly^^lease of\'h "^ '° ^' ^"""^^ ^'°- ^^^ 

. r, -^x.ease or these records cannot be 



^ wiW 
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• carmot be released, the publ^; s Lh. r^"""^ '^^"^ documents 
enhanced either quant i tat ive7y o.^!v .'"^^'^^ '^^^^ -°t be 
waiver of fees is therefore iot!.^"'^'"^^^^- Accordingly a 
§16-ll(k) (1) (2) . • ^^^°-^/^°t appropriate under 28 CFR 

decerminaticn ac that time. We «t W >."^" "evaluate our 
litely exceed .S90. 000. Ple^J n^f T^ ^''= ^^^^^t' f«s "i" 

lr!;°r- ^°" '^"--'^ ==»°^"i« Sll;.!;/'"^ ^-^-i p-v»int of 

Treasury and sent to this r,ff< , '^^'able to the United st»h=. 
Avenue, „.„., Wa.hi^^ton D c ^oSo™ "°'" '° «assachusettr" 

Please contact. me at r:^no^ cr^ . ^ ' 
questions in this regard '^ ''-■''" '^^ ^^ ^^u have any 

* Sincerely 



James m. Kovakas 

Attorney in charqe 

•For/PA unit. Civil Division 



